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UNITED STATES CIRCUIT COURT OF APPEALS. 

(Fourth Circuit.) 

Allen, Marshal, v. Clark. 

November 5, 1903. 

Homestead — Claim of as against fine due United Slates. The homestead laws of 
the State of Virginia apply to a fine imposed for a violation of the criminal 
laws of the United States, and the exemption allowed thereunder can be 
claimed as against a judgment for a fine in favor of the government. 

Upon appeal from a decree of the United States District Court 
for the Western District of Virginia, overruling a demurrer to a bill 
in equity praying for an injunction to restrain the sale under execu- 
tion of the judgment debtor's land, he having claimed the benefit 
of the homestead exemption allowed by the Constitution and laws 
of the State of Virginia and having perfected the same in the 
manner prescribed by law. 

The following opinion of the District Judge, Hon. Henry C. 
McDowell, was approved: 

At a former term J. B. Clark was tried on an indictment charging 
him with retailing liquor without license (E. S. 3242), found guilty 
and sentenced to thirty days imprisonment and to pay a fine of 
$100 and costs. He served out his term of imprisonment, and, 
after having served thirty days on account of the non-payment of 
the fine, he made the oath under E. S. 1042 and was released. 
Thereafter a fieri facias was issued, directing the marshal to make 
the fine of $100 and $96.40 costs out of the goods, chattels and real 
estate of the convict. Under this execution the marshal levied on 
certain real estate belonging to Clark and advertised it for sale. 

After the levy, but before sale, Clark filed a homestead deed, 
whereby he set apart as a homestead the real estate levied on as well 
as certain personal property. He then applied for an injunction 
restraining the marshal from selling the land. On August 25, 
1900, a temporary injunction was granted. The petition praying 
for the injunction alleges that Clark is a householder and head of 
a family, and that his entire estate is less in value than the amount 
exempt under the Virginia homestead laws. 

The case is before the court on a demurrer to the petition. The 
only question presented by counsel is whether or not the homestead 
exemption can be claimed as against a judgment for a fine in favor 
of the government. 
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The homestead laws of this State are unlike those generally in 
force, in that they apply only to contract debts. Art. XI of the 
State Constitution reads : "Every householder or head of a family 

shall be entitled to hold exempt from levy, 

seizure, garnisheeing, or sale under any execution, order or other 
process, issued on any demand for any debt heretofore, or hereafter 

contracted, his real and personal property, or either, 

to the value of not exceeding two thousand dollars, to be selected 
by him" — then follow certain exceptions, not now of importance. 

The statute (sec. 3630, Code 1887) reads: " . . . . on any 
demand for any debt or liability on contract " 

The right to select property and set it apart as a homestead after 
judgment, but before a sale, by filing a homestead deed, is not 
questioned. 

In Whitacre v. Rector, 29 Gratt., 714, the Court of Appeals of 
Virginia decided that the homestead exemption cannot be claimed 
against a fine due the commonwealth, imposed for a violation of 
the criminal laws. So far as I am advised this decision rendered in 
1878, has never been overruled, or even questioned, by the Court 
of Appeals. I am compelled to treat it as the proper construction 
of the state law. 

In Frazier v. Baker, 5 Va Law Journal, 565 (1881), the Court 
of Appeals held that the homestead exemption could not be claimed 
against a judgment for a tort. In Burton v. Mill, 78 Va., 468 
(1884), the same court made the same ruling as to a judgment for 
damages for breach of promise to marry, holding such damages 
to be not a debt contracted, but a quasi tort. It is true that the 
late Judge Hughes, U. S. District Judge, Eastern District of Vir- 
ginia, in Radway's case, 3 Hughes, 609; Fed. Cas. 11,523 (1877), 
held to the contrary. But the rulings of the State Court of Appeals 
(the court of last resort) are, I conceive, of higher authority on the 
construction of the state law. 

By E. S. 1042, a poor convict who has been imprisoned thirty 
days, solely because of the non-payment of a fine, or fine and costs, 
may be released on making oath that he has no property (exceeding 
twenty dollars in value) except such as is by the state law exempt 
from being taken on civil precept for debt. This language clearly 
includes the property exempt from sale for a judgment on a con- 
tract debt. 

The bearing of this section on the question will be considered 
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later. At present the point of most interest is to learn where, if 
at all, Congress has shown an intent to give to the federal govern- 
ment in the enforcement of fines imposed in Virginia the same 
rights that are exercised by the State of Virginia in enforcing fines 
imposed by the state courts for violation of the state criminal laws. 

By sec. 916, R. S., the party recovering a judgment in any com- 
mon law cause in any circuit or district court shall be entitled to 
similar remedies upon the same .... as are now provided 
in like causes by the laws of the state. 

It is settled that the language "the party recovering a judg- 
ment" includes the government. (Green v. U. 8., 9 Wall. 655 ; Fink 
v. O'Niel, 106 U. S. 272). 

But this section in terms applies only in "common law causes." 
If no similar statutes had been construed we might be at liberty to 
treat the term "common law causes," as including all causes, civil 
and criminal, other than equity or admiralty causes. But sec. 721, 
R. S., providing that the laws of the several states shall be regarded 
as the rules of decision in trials at common law in the courts of the 
United States, has been construed as not applying to criminal trials. 
(U. S. v. Reid, 12 How. 361). Sec. 858, R. S., which, after provid- 
certain rules as to the competency of witnesses, reads : 

"In all other respects, the laws of the state in which the court is 
held shall be the rules of decision as to the competency of 
witnesses in the courts of the United States in trials at common 
law and in equity and admiralty," has also been held not to include 
criminal trials. Logan v. U. S., 144 U. S. 263 ; U. S. v. Hall, 53 
Fed. 352). 

In view of the similarity of the language used in the three stat- 
utes and of the construction put upon this language by the Supreme 
Court. I do not feel at liberty to construe sec. 916 as applying to 
judgments in criminal cases. 

In this connection sec. 1041, R. S., has given me some trouble. 
It provides that judgments in criminal and penal cases, as to the 
line or penalty, may be enforced by execution against the property 
of the defendant in like manner as judgments in civil cases are 
enforced. But the best conclusion I can reach is that this section 
means nothing more than that the government in enforcing judg- 
ments for fines and penalties is not restricted to mere imprison- 
ment of the defendant; that it may proceed also by execution 
against the defendant's property, as in civil cases. 
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It would seem, therefore, that Congress has not seen fit to pro- 
vide any greater rights for the federal government when collecting 
fines imposed in criminal cases by execution than are given individ- 
uals in the collection of private debts. 

It follows that the mere fact that the State of Virginia in collect- 
ing fines is not hampered by the homestead laws, does not neces- 
sarily give the same right to the federal government. 

It is true that in this state, an individual recovering a judgment 
for a tort has the right to subject the homestead. But nothing 
follows from this fact, except that when the government recovers 
in Virginia in a civil action for tort its judgment can be enforced 
against the tortfeasor's homestead. It does not follow that the gov- 
ernment's judgment in a criminal case can likewise be enforced 
against the convict's homestead. The analogy between a fine and a 
judgment in tort is strong; but it is only an analogy. If Congress 
had intended that the government should have greater rights in the 
states, where the homestead is not exempt from torts, or in the two 
states (Thompson Homestead, sec. 386), where commonwealth 
fines are not subject to exemption, than in other states, it would 
have made some specific provision for such cases. 

It is rather startling to be led to the conclusion that in this state 
the federal government has not as great rights in collecting fines as 
has the state, and that it has not even as great rights as has an 
individual recovering a judgment in tort. But I am forced to 
this conclusion, not only because of the absence of any federal legis- 
lation specifically giving the government such rights, but also 
because of the intent evidenced by sec. 1042. 

This section provides for the discharge from prison of a convict 
if he has no property, exceeding $20, except such as is exempt from 
civil precept for debt. This implies that the exemption is allowed 
the convict notwithstanding that his homestead is not by the state 
law exempt from process for the collection of a state criminal judg- 
ment. Otherwise, why "civil precept" for debt? 

Again, imprisonment for debt, or for the non-payment of a fine, 
was ever imposed merely to coerce payment thereof. It would be 
anomalous to discharge one imprisoned for non-payment of a fine, 
if the very affidavit made to effect his release showed that he had, 
or might have, property subject to the payment of the fine. 

If it has been the intent of Congress to subject the homestead in 
Virginia and Georgia to fines because those two states subject it. I 
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think some special and specific provision would have been made as 
to those two states. The absence of any such provision leads to the 
belief that Congress, whether to have uniformity throughout the 
United States in the collection of fines, or because it adopted the 
view that the homestead was intended for the benefit of the family 
and as a shield against the improvidence, indolence or criminality of 
the head of the family, intended that in all the states the govern- 
ment should have no greater rights against the homestead than the 
state law gives to the least favored individual judgment creditors. 

It is certain, as seen by its own homestead statutes, that Congress 
has adopted the view that the general policy of the homestead ex- 
emption laws is a wise one. It is also certain, as is shown by sec. 
1042, that, at least in the majority of the states, Congress does not 
intend that the homestead shall be subjected to the payment of 
fines imposed for violation of the federal statutes. The federal 
government is great enough and wealthy enough to make very 
plausible the contention that Congress intended that in every state 
having any sort of homestead exemption laws, the families of poor 
convicts should have the benefit of such exemptions. 

These views, which I must confess are not entirely satisfactory, 
are in some measure strengthened by the following language used 
in the opinion in Fink v. O'Niel, 106 TJ. S. 272. 

"Nothing can be more clear than this [referring to sec. 1042, E. 
S.], as a recognition by Congress that in case of execution upon 
judgments in civil actions the United States are subject to the same 
exemptions as apply to private persons by the law of the state in 
which the property levied on is found ; and that by this provision 
in favor of poor convicts it was intended, even in case of sentences 
for fines for criminal offences against the laws of the United States, 
that the execution against property for its collection should be sub- 
jected to the same exemptions as in civil cases." 

It follows that the demurrer must be overruled. 

No opinion, is expressed as to the legality of a levy of execution 
on real estate in a criminal case, as it is unnecessary to determine 
this question. 

Editorial Note. — An opinion of the District Court of the Western District 
of Virginia denying the right to levy executions on real estate will be found in 
X17 Fed. Rep. 699. 
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As the court says, this is a rather startling decision. And the feeling increases 
after a perusal of a long line of decisions to the effect that the sovereign is not 
bound by its own statute or those of the states of the union, unless expressly or 
impliedly mentioned therein. Under the facts and law of the principal case 
the sovereign occupies a position inferior to that of a state having a claim 
for a fine and to that of a creditor holding a judgment against a citizen of 
Virginia for damages arising ex delicto. While the decision goes off upon the 
construction of the federal statute touching fines due the sovereign, in which 
statute it is of course expressly mentioned, it nevertheless involves, directly and 
necessarily, a construction of the constitution and statutes of Virginia in rela- 
tion to the homestead exemption. So that in our view it is really these that 
were primarily and principally under construction and the act of Congress only 
secondarily. 

In Whiteacre v. Rector, 29 Gratt. 719, cited in the opinion, the question as to 
whether the sovereign is bound by a statute, except by express words or necessary 
implication, was fully considered. After a reference to Commonwealth v. Ford, 
29 Gratt. 683, holding that the homestead exemption cannot be set up by the 
sureties of a public officer to defeat a claim of the commonwealth for taxes col- 
lected and not accounted for, and that a state constitution in this respect occupies 
no higher ground than a statute, the court says: 

"Surely it would be contrary to the theory and design of the homstead laws, 
which are said to be founded upon considerations of sound public policy and for 
the public welfare, if they were so construed as to interfere with the adminis- 
tration of public justice, and take away the potent means of punishing crime. 
The public welfare is best promoted by the enforcement of the laws, and one of 
the most potent means of their enforcement is by fines imposed for their viola- 
tion. It never could have been within the purview of the constitution, in en- 
acting a homestead law, to deprive the state of the means of punishing offenders 
against its laws, by permitting such offenders to claim exemption against pun- 
ishment for a violation of the penal laws of the commonwealth." 

However, the law is now written otherwise by the federal tribunals themselves 
and, unless the case be taken to the federal supreme court on appeal, will doubt- 
less remain so. We repeat, however, our concurrence in the surprise of the 
court. 

A glance at certain of the cases upon the general question involved in this 
view of the case may not be out of place here. The general proposition is of 
course acknowledged. Some of its illustrations appear in the following cases: 
In Dollar Savings Bank v. United States, 19 Wall. 227, where an act of the Penn- 
sylvania legislature prescribed a certain remedy and the courts of that state 
holding that, where a remedy is given by statute, it is exclusive and not cumu- 
lative, the Supreme Court held that this statute is inoperative as to the govern- 
ment, which may still have its common law action of debt. 

In United States v. Herron, 20 Wall. 251, a debt due the United States was 
herd not barred by a discharge in bankruptcy, Mr. Justice Clifford saying: 
" Where an act of Parliament is for the public good, as for the advancement of re- 
ligion or justice or to prevent injury or wrong, the King is bound though not named 
therein; but where the statute is general, and thereby any prerogative, right. 
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title or interest is devested or taken from the King, in such case the King is 
not bound unless . . . by express words. . . . Acts of Parliament, 
says Chitty, which would devest or abridge the King of his prerogatives, his in- 
terest or his remedies, in the slightest degree, do not in general extend to or 
bind the King, unless there be express words to that effect. Therefore, says the 
same learned author, the statutes of limitation, bankruptcy, insolvency, set-off, 
etc., are irrelevant in case of the King, nor does the statute of frauds relate to 
him, which last proposition is doubted by high authority. Prerog. 383; 19 
Vin. Abr., tit. 'Stat E.' 10." 

In United States v. Thompson, 8 Otto. 486, and Stanley v. Schwalby, 147 U. S. 
508, the United States were held not barred by limitations — the same doctrine 
being declared applicable to the Commonwealth in Levasser v. Washburn, 11 
Gratt. 570. In Fan Brocklin v. Stacy, 117 U. S. 151, the property of the United 
States was held not liable to state taxation, the same position being taken in 
Andrews v. Auditor, 28 Gratt. 113. In U. S. v. Snyder, 149 U. S. 210, the fed- 
eral tax system was adjudged to be not subject to the recording laws of the several 
states. 

A qualification of the general doctrine not to be overlooked, though it is far 
from easy to draw the line of demarcation, is found in cases like Carr v. U. S., 
8 Otto, 433, holding that the cases in which public, i. «., government property, 
may be subjected to claims against it, are those in which it is, by act of the gov- 
ernment, in juridical possession by the act of the government itself, or has be- 
come so without violating its possession, and it seeks the aid of the court to 
-establish or reclaim its right therein. In such a case it is equitable that the 
prior rights of others to the same property should be adjudicated and allowed. 
Citing and approving The Siren, 7 Wall. 152, The Bams, 10 Wall. 15. In 
Ward v. Congress Construction Company (C. C. A.), 99 Fed. 598, it was held, re- 
ferring to Stanley v. Schwalby, supra, that while the United States cannot be 
sued, or its property rights affected by a judgment, without the express author- 
ity of Congress, yet, where it acquires property from a party to a pending suit, 
its rights in such property are subject to the result of the litigation. In U. S. v. 
Stinson (C. C. A.), — Fed. — , 56 Chicago Legal News, 64, the same proposition 
was stated thus: Where the government seeks its rights at the hands of a court, 
equity requires that the rights of others should be protected. The government 
may not in conscience ask a court of equity to set on foot an inquiry that under 
the circumstances of the case would be an unfair or inequitable inquiry. The 
substantial considerations underlying the doctrine of estoppel apply to govern- 
ment as well as to individuals. 

These are some of the leading cases in point. The difficulty lies in adjust- 
ing the law to the facts of each case — of deciding whether a. certain course 
of judicial action will unwisely hamper the government in the functions essential 
to its existence or effective administration, or whether, and only because it is a 
sovereign, it shall be an instrument of "injury or wrong," utantea, to others 
claiming property rights against or along with it in the same subject-matter, 
We do not undertake to solve the difficulty — we only state it. 



